“Steering” the Cadillac Tax II:
An Additional Opportunity for Employers and Other Stakeholders
August 5, 2015
Our March 2015 client alert “‘Steering’ the Cadillac Tax: An Opportunity for Employers and Other
Stakeholders” addressed IRS Notice 2015-16, which was an initial request for comments regarding the excise tax on
high-cost, employer-sponsored health coverage (commonly referred to as the "Cadillac Tax") enacted as part of the
Patient Protection and Affordable Care Act of 2010 ("PPACA"). This client alert updates that discussion to include IRS
Notice 2015-62 ("Notice 2015-62"), which was released at the end of last month and provides employers and other
stakeholders an additional opportunity to comment on specific issues in advance of the Cadillac Tax implementation.
I.

Notice 2015-62

Notice 2015-62 addresses five additional issues related to the Cadillac Tax:
1. The coverage provider liable for the Cadillac Tax, and specifically the determination of the “person
that administers plan benefits” when such person is liable for any applicable Cadillac Tax.
2. The employer aggregation rules to be applied when identifying:


The applicable coverage made available by the employer;



The employees taken into account when making applicable age and gender adjustments;



The taxpayer responsible for calculating and reporting the excess benefit; and



The employer liable for any penalty for failure to properly calculate the Cadillac Tax.

3. The cost of applicable coverage:


The determination period for calculating the cost of applicable coverage;



The exclusion from applicable coverage of amounts attributable to the Cadillac Tax;



The proper allocation of contributions to HSAs, Archer MSAs, FSAs, and HSAs when
determining the cost of applicable coverage;



The determination of the cost of applicable coverage under FSAs with employer flex credits;
and



The inclusion in applicable coverage of self-insured coverage includible in an employee’s gross
income.
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4. The age and gender adjustments to the dollar limit used when determining whether coverage is
subject to the Cadillac Tax.
5. The notice and payment rules applicable when coverage is subject to the Cadillac Tax.
For some issues, Notice 2015-62 requests comments on specific approaches under consideration by the
IRS. For example, Notice 2015-62 describes two possible categories of persons that administer plan benefits: (1)
the person responsible for performing the day-to-day functions that constitute the administration of plan benefits
or (2) the person that has the ultimate authority or responsibility with respect to the administration of plan
benefits. Because the person that administers plan benefits will have direct liability for any applicable Cadillac Tax,
persons in each category have a stake in the approach ultimately chosen by the IRS.
For other issues, Notice 2015-62 does not identify specific approaches under consideration but instead
requests comments more generally. For example, an employer must (1) calculate for each taxable period the
amount of any excess benefit subject to the Cadillac Tax and the applicable share for each coverage provider and
(2) notify the IRS and each coverage provider of the amount so determined. Notice 2015-62 requests comments
on the administrative and other issues raised by these requirements which potentially affect employers and other
stakeholders.
II.

What Stakeholders Can Do Now

The Cadillac Tax is effective for taxable years beginning after December 31, 2017. Notice 2015-62 provides
another valuable opportunity for stakeholders to comment on their concerns and preferred approaches to the
Cadillac Tax well in advance of its implementation. The IRS has requested that any such comments be submitted no
later than October 1, 2015.
This client alert has discussed the Cadillac Tax in the context of the request for comments recently issued
by the IRS in Notice 2015-16 and Notice 2015-62. For more information about these IRS Notices, PPACA in general,
or other issues concerning your employee benefit plans, please contact Joanne C. Youn at jyoun@capdale.com or
at 202.862.7855.
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About Caplin & Drysdale
Having celebrated our 50th Anniversary in 2014, Caplin & Drysdale continues to be a leading provider of tax, tax controversy, and litigation
legal services to corporations, individuals, and nonprofits throughout the United States and around the world. We are also privileged to serve
as legal advisors to accounting firms, financial institutions, law firms, and other professional services organizations.
The firm's reputation over the years has earned us the trust and respect of clients, industry peers, and government agencies. Moreover,
clients rely on our broad knowledge of the law and our keen insights into their business concerns and personal interests. Our lawyers' strong
tactical and problem-solving skills—combined with substantial experience handling a variety of complex, high stakes, matters in a boutique
environment—make us one the nation's most distinctive law firms.
With offices in New York City and Washington, D.C., Caplin & Drysdale's core practice areas include:
- Bankruptcy
- Complex Litigation
- Corporate Law
- Corporate, Business & Transactional Tax
- Employee Benefits
- Exempt Organizations

- International Tax
- Political Law
- Private Client
- Tax Controversies
- Tax Litigation
- White Collar Defense

For more information, please visit us at www.caplindrysdale.com.
Washington, DC Office:
One Thomas Circle, NW
Suite 1100
Washington, DC 20005
202.862.5000

New York, NY Office:
600 Lexington Avenue
21st Floor
New York, NY, 10022
212.379.6000
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