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A recent CNBC report suggests that several billion dollars of estate tax due from the estates of foreign 

decedents on investments in U.S. stock and real estate goes uncollected by the IRS every year.  The report noted a 

large discrepancy between the amount of foreign investment in these assets and the number of estate tax returns 

filed by foreign individuals reporting such assets.  To avoid liability for unpaid taxes, U.S. banks, brokerages, and 

other custodians must obtain certification from the IRS that a foreign account holder has complied with U.S. tax 

laws before transferring the proceeds of the account at the account holder’s death.  However, according to the 

CNBC report, foreign banks have assisted their clients in keeping the IRS from learning about generational transfers 

of wealth through tactics such as holding stock in the financial institution’s name, so that U.S. brokerages are not 

aware of the ultimate owners’ identities.  The report speculates that these techniques for avoiding detection by the 

IRS could be the next target in the IRS’s efforts to combat offshore tax evasion. 

Foreign individuals who own, among other things, U.S. stock or U.S. real estate — so-called “U.S. situs 

assets” — at their deaths are subject to U.S. estate tax on those assets.  Unlike U.S. residents and citizens who are 

exempted from U.S. estate tax on over $5 million of assets ($5.43 million in 2015, and $5.45 million in 2016), 

foreign individuals are exempt from U.S. estate tax on only their first $60,000 of U.S. situs assets, unless they 

benefit from an estate tax treaty.   

U.S. estate tax on these assets, however, can be legitimately avoided through prudent estate planning.  

Stock in a foreign corporation, unlike U.S. stock, is not considered a U.S. situs asset for estate tax purposes even if 

the corporation owns U.S. assets, and thus can serve as an effective estate tax blocker for U.S. situs assets owned 

by foreign individuals.  Care must be taken to ensure that the corporation is respected for U.S. tax purposes and for 

income producing assets, the U.S. income tax consequences must be considered.  Alternatively, if a foreign 

individual would like to transfer wealth to family members prior to his or her death, a trust may be a more suitable 

option and result in less income tax than a corporation.  An added benefit of both structures is that they can avoid 

the cumbersome administrative and reporting requirements involved in transferring assets upon the death of the 

foreign owner.   

Caplin & Drysdale’s Private Client Group has considerable experience assisting foreign individuals with U.S. 

estate tax planning, including the creation of corporate and trust structures that can be used to block the 

imposition of U.S. estate tax.  The firm also assists individuals in navigating IRS reporting requirements after the 

death of a foreign individual owning U.S. assets (whether through a U.S. bank or brokerage or otherwise), pre-

immigration tax planning, and other issues that arise when foreign individuals own U.S. situs assets.  Please contact 

one of the attorneys below for assistance. 

Kirsten Burmester 
kburmester@capdale.com 

202.862.7826 

Dianne C. Mehany 
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202.862.5068 
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About Caplin & Drysdale 
Having celebrated our 50th Anniversary in 2014, Caplin & Drysdale continues to be a leading provider of tax, tax controversy, and litigation 
legal services to corporations, individuals, and nonprofits throughout the United States and around the world. We are also privileged to serve 
as legal advisors to accounting firms, financial institutions, law firms, and other professional services organizations. 

The firm's reputation over the years has earned us the trust and respect of clients, industry peers, and government agencies. Moreover, 
clients rely on our broad knowledge of the law and our keen insights into their business concerns and personal interests. Our lawyers' strong 
tactical and problem-solving skills—combined with substantial experience handling a variety of complex, high stakes, matters in a boutique 
environment—make us one the nation's most distinctive law firms.  

With offices in New York City and Washington, D.C., Caplin & Drysdale's core practice areas include:  

- Bankruptcy 
- Complex Litigation 
- Corporate Law 
- Corporate, Business & Transactional Tax 
- Employee Benefits 
- Exempt Organizations 

- International Tax 
- Political Law 
- Private Client 
- Tax Controversies 
- Tax Litigation 
- White Collar Defense 

For more information, please visit us at www.caplindrysdale.com. 

Washington, DC Office:  
One Thomas Circle, NW  

Suite 1100 
Washington, DC 20005 

202.862.5000 

New York, NY Office: 
600 Lexington Avenue  

21st Floor  
New York, NY, 10022 

212.379.6000 

 ___________________________ 

Disclaimer 
This communication does not provide legal advice, nor does it create an attorney-client relationship with you or any other reader. If you require legal guidance 
in any specific situation, you should engage a qualified lawyer for that purpose. Prior results do not guarantee a similar outcome.  

Attorney Advertising  
It is possible that under the laws, rules, or regulations of certain jurisdictions, this may be construed as an advertisement or solicitation. 
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